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Around the Round Table.... 


Epwarp H. Lev, associate professor of law in the Law School of 
the University of Chicago, is now on leave for special government 
service. He did his undergraduate work at the University of Chi- 
cago and also received his law degree from the University of Chicago in 1935. 
Professor Levi studied at the Yale School of Law and was granted a J.S.D. de- 
gree in 1937. He has been connected with the University of Chicago Law Schoo! 
since 1936. In 1940 he went into government service and has served since then 
as a special assistant to the Attorney-General and as the first assistant in the 
Antitrust Division. He is a contributor to War and the Law. 


CASPER Ooms, who was recently appointed United States Commis- 
sioner of Patents, is a native of Chicago. He attended Knox College 
and the University of Chicago, where he received his law degree. 
From 1927 to 1930 he was a law clerk for the Seventh Circuit Court of Appeals. 
and he later served as special attorney for the Bureau of Internal Revenue. In 
July of this year he was appointed to his present post in the Patent Office. He is 


the author of articles for various professional journals and of Outline of Federai 
Appeal Procedure (1938). 


BERNARD THIESS is a prominent patent attorney in Chicago. He 
attended Purdue University, where he received his B.S. degree; anc 
he was granted his law degree from Kent College of Law in Chicagc 
in 1910. At the present time he is serving as president of the Patent Law Asso: 
ciation of Chicago. He is the author of Modern Toll Telephone Practice (1912). 


PATENTS 
AND MONOPOLY 


Mr. Levi: As president of the Patent Law Association of Chicago, Thiess, I 
wonder if you agree with the statement made by the chairman of the National 
Association of Manufacturers’ Committee on Patents who said, “It is of pri- 
mary importance that patents should operate for the public interest. The growth 
of the United States as an industrial country has been dependent upon that.” 

But, then, he went on to say that revisions are needed in our patent system 
to reach this objective. Or I wonder whether you would agree with the more 
radical position taken by the current issue of the University of Chicago Law Re- 
view which argues that the patent system has been so abused that it must be 
abolished.? 


Mr. Tutess: I agree with the statement of Mr. Dearborn that the patent sys- 
tem is, and has been, a very valuable addition to our economy and that the pat- 
ents, as such, are responsible for our industrial growth. I also agree that there 
should be some changes made in the patent system; but I do not agree that the 
patent system should be abolished. 


Me. Ooms: Before we get into that discussion, we probably ought to explain 
just what we understand that a patent is. 


Mr. Levi: I would say that a patent is a monopoly or a subsidy or an indus- 
trial toll bridge across the main avenues of industrial economy today. 


Mr. Ooms: You are immediately throwing social implications and judg- 
ments on that. As Commissioner of Patents, I would say that the patent is mere- 
ly a contract between the United States and an inventor. The inventor discloses 
what has been his invention, and the United States, in exchange for that dis- 
closure, gives him a seventeen-year monopoly by means of an exclusive right 
to make, use, and sell that particular invention. That is all that a patent is. 


Mr. Levi: Then the inventor does get a monopoly; and he does get a subsidy 
in the sense that he can charge a royalty if anybody else makes his product or 

Sylvester Petro, “Patents: Judicial Developments and Legislative Proposals,’ 
University of Chicago Law Review, December, 1944, and June, 1945. 
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uses his process; or he can get his subsidy through not having any competition 
and charging higher prices to the consumer. 


Mr. Ooms: Yes, he gets all those things if he wishes to exercise them. There 
are no limitations on the grant which is given him. Congress has just seen fit to 
set up the system by which the patent is granted under the constitutional power 
to promote the progress of the useful arts and sciences by giving people this type 
of monopoly.? 


2 Article I, section 8, of the Constitution of the United States says in part: “The 
Congress shall have power .... To promote the Progress of Science and Useful Arts 
by securing for limited Times to Authors and Inventors the exclusive Right to their 
respective Writings and Discoveries... .. 


“Tn the Convention [Constitutional Convention of the United States], on August 18, 
1787, Charley Pinckney, of South Carolina, rose to propose that the Congress-to-be 
have the power ‘to grant patents for useful inventions’ and ‘to secure to Authors exclu- 
sive rights for a certain time.’ The same day James Madison suggested authority ‘to 
secure to literary authors their copyright for a certain time’ and ‘to encourage by pre- 
miums and provisions the advancement of useful knowledge and discoveries.’ These and 
similar proposals were sent to committee; and on September 5, the ‘committee on post- 
poned matter’ reported back the provision: “fo promote the Progress of Science and the 
Useful Arts, by securing for limited Times to Authors and Inventors the exclusive 
Right to their respective Writings and Discoveries.’ The report was agreed to ‘nem. 
con.’—that is, unanimously, and in that form it stands in the Constitution today. 

“The power was granted; the conditions of its exercise laid down. The new republic 
was conscious of its need for arts and invention. There was, however, no unanimity as 
to the form which ‘the exclusive right’ of the inventor should take. In his famous Report 
to Congress, Alexander Hamilton set down ‘the encouragement of new inventions’ as 
‘among the most useful and unexceptional of the aids which can be given to manufac- 
tures’ and proposed ‘the propriety of stimulating by rewards the invention and intro- 
duction of useful improvements.’ .... Letters patent had been thoroughly discredited 
in the great movements by which the monarchy was curbed, men were secured in their 
rights, and colonies became separate states. Its use, even for so limited and so public a 
purpose, carried its hazards; it might break its bondage to the commonwealth and be- 
come a sanction for privilege. But the purchase of the inventor’s rights and the imme- 
diate release of device or process to all who could make use of it was likewise open to 
attack. It was not possible to tell in advance what arts would prove useful or how useful 
they would prove. The premium system threatened to be prodigal with public funds; the 
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Mr. Levi: This monopoly is supposed to be conditioned to further science 
and useful arts. 


Mr. Tutkss: It is; and the monopoly stimulates invention. It is bound to 
stimulate invention. 


Mr. Ooms: There is some evidence of that in the fact that, in the history of 
the United States Patent System, there have been issued some two and one- 
half million patents, of which seven hundred thousand are now living. We are 


patent system threw all risks upon those who asked for favors. It was not the command 
of the Constitution, but sheer expediency, which dictated the eventual choice. 
“There was a call for action..... In a speech to Congress on January 8, 17090, 
George Washington, who had presided over the Convention, urged: ‘I cannot forbear 
intimating to you the expediency of giving effectual encouragement, as well to the in- 
troduction of new and useful inventions from abroad, as to the exertions of skill and 
genius in producing them at home.’ In response to this suggestion—and to the pressure 
of inventors seeking private bills of monopoly—Congress passed the first patent statute. 
The Secretary of State, the Secretary of War, and the Attorney General [at that time, 
Thomas Jefferson, Henry Knox, and Edmund Randolph] were authorized to grant let- 
ters for ‘sufficiently useful and important inventions.’ .... Among the three, Thomas 
Jefferson, himself a contriver of some repute, took the lead. He was scrupulous in hold- 
ing applicants to a high degree of ingenuity and few ‘letters’ issued. In 1790 only 3 were 
granted; in 1791, 33; in 1792, I1}in 1793, 20..... But the gadgeteers, anxious to secure 
privileges, were dissatisfied with the close supervision of Mr. Jefferson. By 1793 they 
were strong enough to secure a revision of the original statute. Simple registration was 
substituted for examination, and discretion faded into a ministerial duty. Jefferson was 
vigorously opposed to the degradation of instrument into ceremonial under which any 
gimcrack could masquerade as a genuine invention..... The act of Congress, which 
made a person the judge of his own invention, attests clearly the character of the first 
period of national growth. It reflects an urge toward expansion, an exuberance in indus- 
trial adventure, a spirit of every one for himself that sent men forth to possess a conti- 
nent. But it could no more succeed than a land policy in which every man was allowed 
to write his own title to real estate..... The registration method served the cause of 
disorder and by 1836 its bankruptcy was obvious. In that year a committee of the Sen- 
ate discovered that the system had created a flood of void grants, oppression of the pub- 
lic, a plague of lawsuits, and a widespread contagion of fraud. It found that the institu- 
tion had fallen into general disrepute; discovered a wild abandon in the issue of grants; 
....Asa result of the investigation the law was revised and examination restored. 
“Since that date the history of the patent system has been a series of variations on a 
common theme. The refinement of procedure, the accommodation of the statute to the 
growing perplexities of industry, the establishment of a patent office, the development 
of a tradition, the creation of a special caste of examiners and attorneys—these have 
been the hallmarks of a century’s development ....” (Walton Hamilton, Patents and 
Free Enterprise [“Temporary National Economic Committee Monograph,” No. 31 
(Washington, D.C.: United States Government Printing Office, 1941)], pp. 24-27). 
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issuing patents today at a rate of five hundred a week; and there are probably 
almost twice as many as that expiring each week. : 


Mr. Levi: What is that evidence of? I should think that that was evidence 
of a great many monopolies or toll bridges in which new business and small en- 
terprise cannot intrude. 


Mr. Ooms: In part it is evidence of the fact that patent rights—such as the 
McCormick Reaper, vulcanized rubber, the Singer Sewing Machine, the tele- 
phone, the process for making aluminum, the linotype, the airplane—one could_ 
go on indefinitely—have made some substantial contributions to the Ameri- 
can industrial system, for each of those advances is represented by a ea of a 
patent. 


Mr. Levi: I notice that your predecessor, for whom I have great respect, 
issued, as one of his last acts, I think, a patent on a pea-shooter which had not 
only one but three sights. I just wonder whether that is a contribution to science 
and the useful arts or whether that came through a flash of genius as the Su- 
preme Court requires. 


Mr. Tutéss: Obviously, that is a design patent, and, to anybody that is in- 
formed in patents, that patent would be of very little value to the man who ob- 
tained the patent. There naturally are patents issued which are of very little 
value. But, to a larger extent, the patents which really promote the progress of 
this country are those patents which are worth while. 


Mr. Ooms: Let us get a little farther away from the pea-shooter. Let us take 
the can-opener. There are thousands of can-openers which can be made in this 
country, but let us say that a man comes along with a little one that he wants to 
sell for ten cents. He gets a patent on it, and that patent enables him, because 
he has a unique product and can maintain that unique position, to go out and 
invest a great deal of money in special machinery in order that he can bring the 
cost of that can-opener down and furnish it to the American people for ten 
cents. That patent is practically indispensable to him. 


Mr. LEv1: Of course, if he had competition, he might have to furnish it at 
five cents. 


Can anything be patented? 
Mr. Ooms: No. 


Mr. Levi: Could we patent the RounD TaBLE? That was a good idea when 
it was originated, and I note that it has been copied on other radio programs. 


Could the originators of that program get a royalty or keep others from using 
the idea? 


Mr. Ooms: No, the statute limits the fields. One can get a patent on a com- 
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" position of matter; an article of manufacture; a process; or a machine. Those are 
the only four types of things which can be patented. And I would also add a de- 
sign in certain types of plants which are merely ancillary to the system. 


Mr. Levt: Could Bing Crosby patent his way of singing? I notice that it has 
been imitated. 


Mr. Ooms: I am sure Mr. Thiess, as an attorney here, would agree with me 
that he could not. 


Mr. Tutess: I would agree. 
Let us also consider, for a moment, what is the advantage of this patent sys- 
tem. Where would we be if we did not have a patent system? That is more or less 
_ of an intangible, but let us consider Holland, in which the patent law was repealed 
for a time. This repeal of the patent law was considered in a report in which the 
authors made this very important statement: “This, however, does not alter the 
fact that repealing the patent law in 1869, without replacing it by new and bet- 
ter legislation, meant, for the Netherlands, a step backward, for after the said 
repeal, Dutch industry mainly resorted to imitation, which naturally resulted in 
a total loss of personal initiative on account of the only too well founded appre- 
hension that as a rule any novel invention would be imitated slavishly by third 
parties.” 


Mr. Levi: As I understand you, Thiess, you believe that there would be less 
invention and that people would not develop new things if they could not get 
a patent on them? : 


Me. Tutess: That is right. 


Mr. Ooms: I would throw in that, as they pointed out, there was slavish imi- 
tation. The fact that my friend who makes can-openers has a patent on this par- 
ticular kind of can-opener requires anybody who wants to make anything simi- 
lar to go out and to devise his own form. Another person cannot copy it, so that 
he is compelled, merely by the compulsion of the patent, to exercise some in- 
genuity of his own in making another can-opener. 


Mr. Levi: Less people singing like Crosby and more like Sinatra, 


Mr. Ooms: They might do that; but we would not consider that in the Pat- 
ent Office anyway. 


Mr. TurEss: Let me just add that in regard to this Holland matter, the pat- 
ent system was reestablished, and all the slavish copying disappeared and in- 


‘dustry progressed. 
Mr. Levi: Is it the individual inventor that you want to protect? 


Mr. TutEss: The real purpose of the patent law is the disclosure to the pub- 
mY 


lic, so that these patents, as they issue, will be an incentive to other inventors to 
invent. 


Mr. Ooms: You have worked in a large industrial laboratory, Thiess, where 
you have had hundreds of people working on inventions. The patents which are 
taken out in the name of those men are assigned to the corporation. Do you find, 
even in that situation where the corporation gets the patent, that the patent 
system serves as an incentive to that individual inventor? 


Mr. Tutess: It most assuredly does, because in those instances the people 
who are in these development branches of the industry are promoted; and the 
ones who are really capable are the ones who ultimately get into positions of 
command in the particular companies. 


Mr. Levi: People are always developing things, and in most cases they can- 
not get patents on them. For example, the RounD TABLE program could not get 
a patent, as you agree. The professors at the University of Chicago are con- 
stantly making contributions to science and useful arts. They do not get pat- 
ents, but they go ahead just the same. 


Mr. Ooms: I would like to protest that a lot of those people whom you men- 
tion are working in purely scientific fields, and the patent system does not work 
there as well as it does, for example, in the industrial fields, where somebody 
needs to protect his investment capital. He needs the patent to give him the op- 
portunity to sell that thing exclusively while he is paying for his tools and setting 
up probably specialized machinery. 


Mr. Levi: Of course, I am not sure that I understand the theory of our pat- 
ent system. It is supposed to protect the individual inventor. A corporation, 
if I am right, cannot get a patent. But there very seldom is an individual inven- 
tor today. An individual inventor certainly cannot claim the whole contribution. 
He stands on the shoulders of other inventors. He gets his patent or makes a 
contribution partly because of the failures of other inventors. 


Mr. Tuiess: But that is the very purpose of the patent system. In other 
words, these disclosures give other inventors an opportunity to see what the 
prior art, as we call it, has done and then to build on that. As the patent expires, 
it is open to the public, and anybody can use it. 


Mr. Ooms: I would add there that we have a million and a half expired pat- 
ents in which everything is open to the public to make and to sell today. 


Mr. Levi: Your point, then, is that the patent system operates as a contract 
whereby the inventor does make known what he has found out. Otherwise he 
might not make it known. He might keep it secret. 


Mr. Tutsss: That is correct. 


Mr. Ooms: I agree with Thiess on that. I would say that if we did not have 
the patent to induce a person to make that disclosure, we would drive such 
things as processes and other things, which are capable of concealment, ‘“‘under- 
ground,” and we would have a great deal of technology which would not be 
available to the American people. 


Mr. Levi: What about the case where there is not an individual inventor but 
where there is the corporation? Why should it get a patent? Of course, a corpora- 
tion cannot get it directly, but why should it be able to have a patent assigned 
to it at all? 


Mk. TurEss: Because so far as the corporation is concerned, it is spending 
great amounts of capital in maintaining development departments where these 
inventions are made, and it should be thus protected just the same as the indi- 
viduals. 


Mr. Levi: Of course, the corner grocery store is constantly developing and 
making improvements in its business, and it does not stop doing it because some 
other grocery store can imitate it. 


Mr. Tutess: That, of course, is a method of doing business which is not pro- 
tected under present statutes. 


Mr. Ooms: Merely because we have limited the possibilities of grant- 
ing patents on everything which is a unique contribution to American life, we 
should not condemn the types of patents which we do grant. 


Mr. LEvti: But the point is that the patent system is an exception from our 
traditional free-enterprise and competitive-system notions of this country. 


Mr. Ooms: I agree with you that it is an exception; but the Congress appar- 
ently, in carrying out the Constitution, has decided that the public interest will 
be advanced by making that kind of an exception.3 


3 “From the very beginning the National Government has been charged with re- 
sponsibility for the advance of the industrial arts. In 1787—as the Constitution has it— 
‘We the People of the United States’ took steps ‘to form a more perfect Union, estab- 
lish Justice, insure domestic Tranquillity, provide for the common defense, promote the 
general Welfare, and secure the Blessings of Liberty to ourselves and our Posterity.’ 
To the Congress we delegated—along with other authority necessary to attain these 
objectives—the power ‘to promote the Progress of Science and the useful Arts.’ And 
through the Fathers who represented us on that historic occasion, we specified as the 
means, ‘by securing for limited times to Authors and Inventors the exclusive Right to 
their respective writings and Discoveries.’ 

“The clause assigns to the Federal Government an office in the National economy. 
It affects technology with a public interest; demands that the Congress encourage its 
development; outlines the policy which oversight is to follow. The industrial arts are 
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Mr. Tutess: And I think that the history of our patent system has proved 
that. 


Mr. Levi: I am worried about small business and the returning veteran. 
How is the veteran going to be able to get into new fields of endeavor when most 
of the industrially important new fields are full of patents and when he does not 
have any idea what is patented or what is not? Probably most of the patents 
would not be upheld in the courts. : 


Mr. Ooms: I would not say that. I do not think that the barricade to his 
getting into industry is as formidable as you erect it. A large number of the pat- 
ents of the seven hundred thousand in existence are patents on very minor 
things and are patents which can be readily circumvented by a little ingenuity 
in change of design. 


rooted in the long ago, passed on as a cultural legacy, and subject to improvement. As 
a body of useful knowledge they are the possession of the entire people; from the store 
of techniques and skills every man may draw as his particular calling demands. But the 
arts—and the science which feeds them—are not to be allowed to become stagnant; 
they are to be kept exposed to the contagion of experiment and imagination; and, as an 
incentive, the author of a device or a process which is novel is to enjoy an exclusive right 
in his discovery for a limited time. Its span is to be just long enough to stimulate the 
creative faculties of the man of talent. At the end of a reasonable period his privilege is 
to lapse and the innovation merged in the parent art is to become public property, Thus 
invention and discovery are made to serve the general welfare. The private grant is 
made the instrument of the common good..... 

“So general a clause cannot be self-operative. The Constitution gives a general com- 
mand and is content to leave its administration to Congress. Asa task of sucha character 
cannot be executed through a process of deliberation; the endless host of decisions which 
it invites is beyond the physical endurance of a single body. So Congress, in a single 
act—which from time to time it has amended—has translated the general command 
into a series of statutory provisions. In these the patent is chosen as the instrument, the 
terms under which grants are to issue are laid down, and the privileges which they carry 
and the obligations they impose are specified. And it has entrusted the detail of adminis- 
tration to a Patent Office, supplemented by a special court of appeals. It is inevitable 
that, in the exploitation of inventions, collisions should occur. So the courts are kept 
open to conflicts over claims, and rights cannot be finally accepted as valid until they 
have been litigated. 

“Thus has emerged an institution to advance the useful arts. The clause in the Con- 
stitution imposes an office and points a direction. The act of Congress translates nation- 
al purpose into legal command, elaborates standards and procedures, and exercises a 
continuous oversight by agency. The Patent Office, in an endless stream of decisions 
issues or refuses to issue, letters patent. The Federal courts pronounce grants valid of 
Tas appoint boundaries to their competing claims ....”? (Hamilton, of. ctt., 
Ppp. 1-2). 
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~ Mr. Levi: But he can be met re the patent blitzkrieg—that is, really hun- 
dreds of infringement suits—and he does not know what is going to hit him next. 
Litigation is expensive. 


Mr. Tutess: That depends entirely upon whether this man wants to get into 
the very vanguard of development. If he wants to take advantage of inventions 
which have been recently made, he cannot do that; but there are plenty of ex- 
pired patents. 


Mr. Levi: Suppose that he wants to get into the plastic field and make his 
own inventions and there he finds that there are hundreds of patents which look 
as. though they could keep him out. 


Mr. Ooms: He will also always find hundreds which have expired and which 
go back as far as celluloid, fifty years ago, which was one of the first of the 
plastics. 


Mr. Levi: You issue about seven hundred patents a week, do you not? 


Mr. Ooms: We issue about five hundred now, but if we were current, we 
would be issuing about seven hundred. 


Mr. Levi: And do you not think that it is a fair guess that a considerable por- 
tion of those would not be sustained in the courts? 


Mr. Ooms: That is probably true. There is that lag and that difference be- 
tween the standard of invention as applied by the Patent Office in determining 
what is a patentable invention and that applied by the courts in judging in- 
fringement cases. 

Mr. Tutess: That depends, to a large extent, upon the person who is judging 
whether there is an invention or not. Invention is an intangible, just like “rea-. 
sonable care” in other branches of the law. 


Mr, Levi: But the bad patent can be used against a person just as well as the 
good patent. He still has the fear of the patent blitzkrieg, which can be based al- 
most entirely on patents which, if they got up to the Supreme Court, would be 
held no good. In fact, the Supreme Court has almost always held patents no 
good. 

Mr. Ooms: I would not say “‘almost always,” although the Court has held a 
number of them invalid. But I would say that a man who goes into business in 
the corner grocery store could be sued on various charges of various kinds in our 
courts. That is, we have to depend, in human life, upon a certain amount of good 
faith on the part of our competitors. 


Mr. Levi: What about the patent that might be issued, let us say, for the 
automobile. That is almost the case where the patentee could block out a whole 
new development. He would not have to go ahead if he did not wish. He might 
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not have any automobiles; or he might collect an enormous amount of royalties 
from other persons who make them; or he might raise the price, because there 
would be no competition. 


Mr. Tutess: The patentee who invented the automobile would have in- 
vented something fundamental which would make that automobile go. If 
he kept that for himself, ingenuity would find some way of getting around it. As 
we have often said, ‘“Necessity is the mother of invention.” 


Mr. Ooms: I would add that there was a patent on the automobile—the 
Selden patent—which practically would have dominated the automobile indus- 
try if sustained. If the people who controlled that would have obstinately in- 
sisted that only they could make automobiles and if the whole field of improve- 
ment in automobiles by others would have to be foreclosed because of that, 
I think that you would have a situation in which Congress might well have been 
tempted to reexamine whether the public interest is best furthered by our type 
of patent grant, or whether wé should inquire into those dominating situations 
where a broad public interest compels a reexamination of the grant.‘ 


Mr. Levi: Could we not reward that inventor by some other means than by 
giving him an absolute monopoly for seventeen years, or even longer if he de- 
lays in his application? 


Mr. Ooms: A Nobel prize or something like that, I suppose. 


Mr. Tutsss: Why, certainly there would be many ways in which he could be 
rewarded; but I believe that our past method of doing this has proved that it 
does promote the industrial arts. 


Mr. LEvi: Could we not give him a dukedom and say that he could not col- 
lect more than ten million dollars? 


4In 1879 G. B. Selden, a patent lawyer of Rochester, New York, applied for the 
basic automobile patent. His claims comprehended the whole motorcar and were written 
in terms of technical categories rather than specific devices. It covered the parts, appa- 
ratus, mechanism, and gadgets. However, it was not until 1895 that his patent was ac- 
tually granted, and in 1899 he granted an exclusive license to the Electric Vehicle Com- 
pany. Soon after, vigorous suits were started against all other unauthorized manufac. 
turers, dealers, and customers. After long court proceedings, a number of firms finally 
took out licenses to manufacture under the Selden patent and joined an organization te 
protect their mutual benefits. This organization was fought by an organization of inde- 
pendents which resulted in a long series of legal controversies. But in 1909 the federa 
court of southern New York upheld the validity of the Selden patent (Electric Vehicl. 
Co. v. Duerr, 172 F. 923 [t909]). Henry Ford, refusing to accept the decision, appealec 
the case, and in rgrx a new decision was handed down by the Circuit Court of Appeal: 
which held that the Selden patent was to be sharply restricted and that Ford was not ar 
infringer (Columbia Motor Car Co. v. Duerr, 184 F. 893 [1911)). 
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Mr. Ooms: There is something in the Constitution against giving people 
titles, is there not? 


Mr. LEvt: Of course, this is under the patent system, and maybe that would 
be a contribution to “‘science and useful arts.” 


Mr. Ooms: Can we not do something less than those drastic reforms you sug- 
gest? Can we not do something in the way of changes in the patent system which 
would meet some of these objections which you are discussing? 


Mr. LEvt: Let us suppose that there were a patent ona cure for cancer. There 
are many people working on that. As I understand the law today, the inventor 
could refuse to let anyone use that for seventeen years. 


Mr. Ooms: I doubt whether a cure for cancer, unless it was in the form of 
some drug or paste, would be patentable. But if that were patentable, I think 
that you would find an overwhelming public sentiment in favor of making that 
subject to compulsory licensing. In fact, the National Patent Planning Com- 
mission has suggested that in its last report to the President. 


Mr. Tutess: I thoroughly agree with Ooms on that. 


Mr. LEvt: Of course, there is another aspect to this. We do know that the in- 
ternational cartels, operating in Europe, have always felt that they could oper- 
ate in this country through making use of our American patent system. That 
was, in fact, the statement made by the head of the German Electrical Trust. 
He assured his stockholders that they did not have to worry about this country, 
because he could use the patent system here to further the European cartel 
system. 

Mr. Ooms: I do not doubt'that the patents have been misused in that way 
to further a cartel system, but it runs directly contrary to our anti-trust law, 
and there are the remedies under the anti-trust law to prevent that abuse. 


Mr. LeEvt: But the patent system itself seems to attract that kind of abuse. 


Mr. Ooms: I do not think that it does particularly, although patents have 
been used by people in that direction. 


Mr. Levi: Then, in our own domestic affairs, has the patent system not fur- 
thered a kind of industrial-charter system whereby a large company can de- 
termine which one of its competitors can go into a particular field? It bases this 
on not one patent or two patents but on hundreds of patents. 


Mr. Ooms: I realize that there is a problem raised by the very number and 
complexity of patents in some arts—such as the radio, for example—which 
would absolutely forbid some independent enterpriser with a hundred thousand 
dollars from coming into the field unless he could get a license. But many of 
those groups have issued licenses and have issued them indiscriminately. 


Ji! 


Mr. Tutess: And the very rationale of our patent department is the seven- 
teen-year monopoly. After the seventeen years have gone by, everybody is en- 
titled to manufacture those particular inventions and to exploit those patents. 


Mr. Levt: But, Ooms, as Patent Commissioner, is it not right that frequently 
the monopoly is longer than seventeen years? 


Mr. Ooms: It is to the extent that it takes several years to process the patent 
through the Patent Office. But there is legislation now under way which would 
limit the patent to a life of a total of twenty years from the time the application 
enters the office. Legally there is no protection for the time it pends in the office 
but careful people, knowing that the field is in development and knowing that 
patent applications are probably pending, would not go into the field. 


Mr. Tutess: You will agree with me, Ooms, that so far as that twenty-year 
law, which you have just mentioned, is concerned it has been recommended and 
practically underwritten by the entire patent bar? 


Mr. Ooms: Yes, that is true. But we have the difficulty now, that with the 
shortage of personnel in the Patent Office, we just cannot guarantee a man ae 
we can get the work out in three years. 


Mr. Levi: How did we ever happen to hit upon a seventeen-year monopoly? 
Why is it not ten or five? 


Mr. Ooms: It was purely a compromise between two or three terms of the 
seven-year apprentice term. It arose out of the apprentice system in the Colonies. 


Mr. Levi: What are we going to do about patent pools? Do they not work to 
give greater and greater power to large industrial corporations who will not 
license unless the small company licenses its patents back and gives up all the 
patents it has, so that it finally ends up that the large industrial corporation is 
able to determine who can come into a new field? 


Mr. Ooms: By the mere statement of your question, you have practically 
stated a problem of anti-trust law and that is where your department comes in, 
Levi, and has to see that the patents are not used that way. 


Mr. Levi: However, if the patent system is so susceptible of continual abuse, 
the question is whether there is not some way that it itself could be reformed so 
it would attract abuse less. 


Mr. Tutess: Do we not have abuses in every branch of the law? After those 
abuses are once corrected by a proper decision by our courts, the citizens of this 
country live up to them. 


Mr. Ooms: There is always delay between such a thing as the Iroquois Fire 
and decent fire precautions. Those things happen. There are delays between the 
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abuses in the patent system and corrective legislation, but there is a great deal 
of corrective legislation now under proposal. 


Mr. Levr: I do not know whether we have had the Iroquois Fire in the pat- 
ent system or not, but, assuming that we have, I wonder whether we could modi- 
fy it so that it could at the same time be strengthened and at the same time not 
be subjected to such abuse? 


Mr. Tutess: I think that we are all in favor of strengthening the patent sys- 
tem wherever we can and of eliminating the abuses where they crop out and are 
found. But, to a large extent, the abuses which we are talking about can all be 
corrected by the Sherman Anti-Trust Law. 


Mr. Ooms: Not all, Thiess. There is the situation in compulsory licensing, for 
example. Suppose that some man has invented a dominating patent on the whole 
family of sulfa drugs and suppose that other people improve it by inventing spe- 
cific forms of sulfa drugs. Suppose that the first inventor who had the dominat- 
ing patent was just absolutely obstinate about not wanting anybody else to 
operate in that field. There we would get a problem of public health and safety 
so vital that we have to consider the necessity of compulsory licensing in that 
situation. 


Mr. Tutess: I thoroughly agree with you on that proposition. 


Mr. Levt: I notice that the Secretary of Commerce, in a speech discussing 


5 The Sherman Anti-trust Act says, in part: “Every contract, combination in the 
form of trust or otherwise, or conspiracy, in restraint of trade or commerce among the 
several States, or with foreign nations, is hereby declared to be illegal. Every person who 
shall make any such contract or engage in any such combination or conspiracy, shall be 
deemed guilty of a misdemeanor, and, on conviction thereof, shall be punished by fine 
not exceeding five thousand dollars, or by imprisonment not exceeding one year, or by 
both said punishments, in the discretion of the court. 

“Every person who shall monopolize, or attempt to monopolize, or combine or con- 
spire with any other person or persons, to monopolize any part of the trade or commerce 
among the several States, or with foreign nations, shall be deemed guilty..... Every 
contract, combination in form of trust or otherwise, or conspiracy, in restraint of trade 
or commerce in any Territory of the United States or of the District of Columbia, or in 
restraint of trade or commerce between any such Territory and another, or between any 
such Territory or Territories and any State or States or the District of Columbia, or 
with foreign nations, is heréby declared illegal. Every person who shall make any such 
contract or engage in any such combination or conspiracy, shall be deemed guilty of a 
misdemeanor, .... That the word ‘person,’ or ‘persons,’ wherever used in this act shall 
be deemed to include corporations and associations existing under or authorized by the 
laws of either the United States, the laws of any of the Territories, the laws of any States 
or the laws of any foreign country.” This statute was passed on July 2, 1890. 
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patent abuses, said, “The solution is simple. All patents should be subject to 
open licensing and a reasonable fee.” 


Mr. Ooms: We run into conflict there between the essential purpose and 
method of operation of the patent system and the compulsory licensing system. 
If we make compulsory licensing universal, why should it be of any interest to 
anybody to get a license for a can-opener when there are thousands of expired 
can-opener patents? 


Mr. Levi: Of course, all that compulsory licensing would mean is that the 
patentee can charge other people for going into the same field, but he could not 
keep them out. He could get money from them for going into it. 


Mr. TuiEss: But when in the compulsory licensing field, we have to consider 
the small manufacturer who must have this exclusive right. His business is built 
upon the exclusive right in order that the larger concerns cannot put him out of 
business. Then, he also has to attract capital, and capital will not invest in ae 
invention unless the investors are insured of this exclusive right. 


Mr. LeEvt: If we are worried about the small business, I wonder what we can 
do to protect it from being harassed by the thousands of patents which are is- 
sued by the Patent Office which would not be held good by the Supreme Court 
if they should ever get there. 


Mr. Ooms: Any improvement in the administration of the patent system 
which would insure that we are not issuing patents which have merely an in- 
timidating effect would be of great value. Then I can also conceive that if we 
would eliminate trifling patents and if we would make the patent system a little 
more secure and certain in the eyes of the average man who goes to court with 
his patent—if he has a little more assurance that the patent has been more care- 
fully examined and is good—we may incite more people to procure patents and 
make inventions. We may even, if we get more rigid in the Patent Office, in- 
crease the number of patents which are issued, and they will probably be better 
patents. 


Mr. Levi: I wonder if we are really worried about the small business (since 
the patent system does seem to aid large aggregations of capital in the sense that 
inevitably they get hundreds of patents which cover wide fields) and whether a 
more direct government subsidy of small business research might not be a wise 
adjunct to the patent system. 


Mk. Ooms: But just how can we solve its administration? That is, there is nc 
doubt going to be a great deal of government research, just as there is great in. 
dustrial research at this time. But how are we going to make that available tc 
John Doe, who has the little manufacturing plant on the corner? 

What we are doing in the Patent Office, in the first place, is to publish eact 
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week every patent that is issued. If one looks at the Gazette seventeen years old, 
one will find all the patents which have expired. 


Mr. LEv1: Does the Patent Office put out a special issue showing the impor- 
tant patents which have expired and what they can be used for? 


Mr. Ooms: No, we do not. That has not been considered until quite recently, 
but it is under consideration at this time. 


Mr. Tuiess: The people in the various arts, when they study their official 
Gazettes, pick out the patents and realize which ones are important and which 
are not important. 


Mr. Ooms: Do most of your clients not have their files which show the ex- 
pired patents so that they know what they are free to do? 


Mr. Turess: Undoubtedly. They have the files available, not only for the 
purpose of showing them what they can do, but so that they can build on the 
very art which is disclosed in these prior patents. 


Mr. Levi: How many expired patents are there? There must be many. 


Mr. Ooms: There are about a million and one half. We sell copies of them for 
ten cents. We sell six million of them every year in the United States Patent 
Office. 


Mr. Levi: As I understand you, Ooms, you are not willing to go along with 
compulsory licensing in all cases, but only where it is a health measure? 


Mr. Ooms: That is correct. I think that we have a fundamental conflict be- 
tween the idea of a patent which is a monopoly and the idea of universal com- 
pulsory licensing. We have to resolve that. 


Mr. Tutsss: I agree with Ooms on that. 


Mr. Levi: What about patents which have been wilfully abused in violation 
of the anti-trust laws? Can we do something about that? Can we make them sub- 
ject to cancellation? 


Mr. Ooms: I understand that you people in the Department of Justice are 
proposing that. That is the same thing which is done in the enforcement of game 
laws and internal revenues all this time. 


Mr. Levi: Would you be for it? 


Mr. Ooms: I would be for it, certainly, where the abuse was clear and wilful 
and where the abuse was sufficiently defined so that a man would not act en- 
tirely at his own peril. 


Mr. Tuiess: I would underwrite that same thing. 
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Mr. Levt: In that case he would know when he was abusing it, and he would 
go back to the public domain. 


Mr. Tutess: That is right. 


Mr. Ooms: We would not have any difficulty if the abuses were sufficiently 
well defined. 


Mr. TutEss: But they would have to be defined. 


Mr. Ooms: That is true. And I think that we have a definition of them in the 
recent patent cases which have come out of the Supreme Court. 


Mr. Levi: As to compulsory licensing, you would limit that, though, for 
health reasons? 


Mr. Ooms: Not necessarily health. We have to have a broader concept of the 
public interest. 


Mr. Levi: We have agreed, gentlemen, that the purpose and the test of the 
patent system is its contribution to science and useful arts. That is the consti- 
tutional basis for the system. Congress has determined that the limited grant of 
a monopoly to the inventor who, in return, discloses his invention in full will 
make this contribution to science and the useful arts. 

There is no doubt, however, that the system has been abused. The system has 
been used sometimes as a basis for importing the cartel system into American 
life; and it is possible for an invention, vital to health, to be suppressed. 

Some drastic remedies to reform the patent system have been suggested, but 
we believe that the patent system has operated to attract investment and to pro- 
tect small business, despite its abuses. 

We believe that the abuses can be corrected (1) by cancelling those patents 
which are wilfully abused; (2) by closing the gap between the Patent Office anc 
the courts in the interpretation of what is patentable; (3) by legislation provid. 
ing for compulsory licensing where patents are vital to health; and (4) by mak. 
ing sure that the patent monopoly grant cannot run for more eran twenty years 
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What Do You Think? 


- What is a patent? Who is eligible to receive a patent? What may be patented? 
Trace the steps in the granting of patent rights. Do you think that the patent 
system has served the advancement of American industry? Is the present 
system adequate for today’s highly complex industrial system? Discuss. 


. Do you agree that the granting of patents is a denial of the traditional Ameri- 
can system of free enterprise? How do you explain the granting of monopoly 
rights in this particular exception? What is the background and history of the 
granting of patents? What is its constitutional history? 


. How are patents used to foster business monopoly? Discuss specific cases in 
American industry in which patents have been the means of securing a mo- 
nopoly position in the domestic market. Do you think that stricter enforce- 
ment of the anti-trust legislation will be adequate to end this abuse of patent 
rights? 


. How have patent rights been used to foster international cartelization? What 
is a patent pool? Outline the steps in setting up an international cartel the 
monopoly of which is based upon patents. How were such cartels fostered in 
Germany? Is there a causal relationship between economic monopoly and 
political dictatorship? 


. What is the relation between the domestic economic system and the interna- 
tional economic setup? What is the effect of international monopoly upon the 
domestic market and economy? How is “free enterprise” in the United States 
affected by cartelization in international trade? 


. What other abuses do you find in the present patent system? When do they 
conflict with the public interest? Do you think that a “broader definition”’ of 
the public interest is needed? How would you define it? Would you favor 
compulsory licensing for patents which fall under your definition of “public 
interest’’? What would be the effect of completely eliminating the present 
system of patents? 


. What specific program would you suggest for reform of the patent law? Do 
you think that the government should subsidize industrial and various types 
of scientific research? Who should have the patent rights for research done in 
government or private-industry laboratories? 
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